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I. INTRODUCTION 
 

There is a remarkable renaissance in the use of juries and other forms of lay participation 

worldwide. In recent years, in Asia and elsewhere, countries have revitalized or expanded 

their existing jury or mixed court systems, or have introduced new decision making bodies 

that include lay citizens as decision makers.
2
 Historically, before the modern development 

and maturation of the legal profession, the use of lay citizens to decide legal cases was a 

widespread practice. Ordinary members of the local community were cheap and readily 

available to be conscripted into service as decision makers, and they possessed the additional 

advantage of knowing local norms and customs. Today, there are substantial numbers of 

lawyers and law-trained judges in most countries around the globe.   Even though law-trained 

decision makers are plentiful, many countries have shown new interest in incorporating lay 
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citizens into decision making bodies in their legal systems.   

Several major approaches to employing lay citizens have been taken. In some countries, 

jury systems, where the decision making body is composed exclusively of laypersons, are 

used. In other nations, laypersons and professional judges decide together in mixed courts or 

mixed tribunals.
3
 In some jurisdictions, lay judges or lay magistrates, either individually or 

together in panels, decide legal cases.
4
  

Korea and Japan have taken distinctive paths in their efforts to expand lay participation 

in legal decision making. Korea introduced an advisory jury system during an experimental 

period that has now spanned four years.
5
 Korean judges, lawyers, and court professionals 

worked to prepare the public and the courts for the introduction of the new jury system.
6
 

Korea’s first jury trial in its history took place in February 2008.
7

 The courts have 

systematically collected data from their bold experiment with direct democracy, and a picture 

of the first several years of Korea’s advisory jury is beginning to emerge.
8
 

In contrast, Japan introduced a mixed decision making body, Saiban-in seido, which is 

composed of lay and professional judges who decide on verdicts and sentencing decisions in 

serious criminal cases.
9
 The first trial was held in 2009 and was accompanied by considerable 

publicity and acclaim.
10

 The Japanese Supreme Court and Japanese and international scholars 

have accumulated a wealth of information about public reaction to Saiban-in seido and the 
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outcomes of trials decided by the new tribunal. Taiwan’s Judicial Yuan has proposed the 

implementation of Guan Shen, a lay observer system in which ordinary citizens will observe 

trials and share their views and perspectives with professional judges prior to the professional 

judges’ determination of the verdict.
11

  

This article aims to provide an overview, and to describe the changes – both benefits and 

detriments – that are likely to accompany these new uses of lay citizens as opposed to 

professional judges as legal decision makers.  It presents empirical research findings from the 

US jury context and elsewhere that show what differences occur in practice when lay citizens 

are the decision makers. 

 

 

II. BENEFITS AND DRAWBACKS OF LAY JUDGE DECISION MAKING SYSTEMS 
 

There are two broad theoretical expectations about the effects of introducing a jury or a 

lay judge system. First, one might expect fact finding differences between lay judges and 

professional judges. These may occur whether the lay judges decide independently as 

members of a jury or collaboratively with professional judges in a mixed tribunal. These fact 

finding differences would be present in the cases decided by lay or professional judges.  

Second, in addition to expected differences in the outcomes of individual cases, there are also 

theoretical predictions that the inclusion of lay judges will create broader social and political 

effects. These might include effects on deterrence, education of the public, and increased 

legitimacy for the legal system.  

Many of those who write about lay adjudication presume that lay and professional 

judges will decide cases differently. Interestingly, each is thought to bring particular 

advantages to the fact finding task. Professional judges are drawn predominantly from the 

elite in a society, are usually better educated, have specialized training in law and legal 

procedure, and have extensive experience in legal fact finding.  In deciding on the outcome 

for a criminal offense, they will be able to draw on many prior experiences resolving similar 

kinds of cases.  And by possessing broad knowledge about different types of cases, they are 
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better able to place the particular case before them in context. 

 Those who advocate lay adjudication see a strong advantage in the lay citizen’s lack of 

specialized knowledge and experience. Lay citizens can act as a check on overzealous 

prosecution or a biased judiciary. Over the years, judicial fact finding becomes routine. 

Judges may become jaded, habitually favor one party or another, or jump to premature 

conclusions because of similar fact patterns in prior cases. Lay persons who decide a single 

case offer a fresh perspective.  Because many lay decision making systems draw people from 

multiple subgroups in the community, a group of jurors or lay judges is more likely to 

represent the range of views and attitudes of the community at large, in contrast to elite 

judges.  Indeed, in most countries, judges are much less reflective of the population than 

juries or lay judges. This representativeness contributes directly to fact finding, because life 

experiences, views, and attitudes shape how people evaluate legal disputes.
12

   The fact that 

lay fact finders are more likely to reflect the community’s social and political characteristics 

helps to ensure that legal judgments are in line with community attitudes.
13

 There are also 

other benefits that come from the group nature of the decision making. Lay citizens who 

decide in juries or mixed courts reach their decisions after deliberation. Because these groups 

include individuals who have diverse backgrounds and experiences, the deliberation of the 

case is likely to be rich and robust.
14

 The deliberation provides an environment within which 

differing assessments of the evidence can be tested and refined.
15

 

In sum, professional judges have the advantage of legal expertise, while lay judges bring 

a diversity of perspectives and a strong grounding in community norms to the fact finding 

task. All this presumes that judges and lay jurors decide cases with integrity. As in any 

profession, there is the possibility of corruption in the judiciary. Citizens offer some 

oversight.
16

 Although lay citizens too can be subject to corrupt influence, there is less 

opportunity for systematic corruption, because the jury decides only one case or a small 

number of cases. They are not repeat players.  
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The specter of corruption brings us to a second broad set of theoretical propositions 

about the contributions of lay adjudication.  Theorists have asserted that participation in 

judging – as either a juror or a lay judge member of a mixed court – promotes participatory 

democracy. It is said to educate the public about law and encourage other forms of political 

participation.
17

 Ideas about the political significance of the jury have been around for 

centuries. The French political thinker Alexis de Tocqueville wrote two centuries ago about 

the American jury as an ever-open public school that educates the American public about the 

law.
18

  From his perspective, serving as a juror helps to cement the bonds between a citizen 

and the state. Contemporary scholars likewise maintain that including citizens in mixed 

courts will have a democratizing influence.
19

 

Greater legitimacy is a related benefit that is anticipated to come from involving lay 

citizens in decision making. When legal decisions are exclusively the province of legal elites, 

even if they reach decisions that are very similar to those that lay judges would reach, the 

legal elite’s decisions may not be granted the same degree of credibility. Especially when the 

court arrives at a politically unpopular decision, having lay citizen involvement is likely to 

provide some cover for judges and other legal and political authorities.
20

             

The mixed tribunal presents something of a challenge for theorists. Ideally, this form of 

lay participation combining professional and lay judges offers the potential of an ideal mix: 

the legal expertise of the professional members combined with the greater diversity and 

sensitivity to community norms of the lay members. But this happy state of affairs depends 

on the full participation of both professional and lay judges. If a legal system can achieve this 

state of equilibrium, then the decisions of a mixed court should combine the strengths and 

insights of both professional and lay judges. However, most scholars conclude that this is 

unlikely to occur because they presume that professional judges will dominate the less 

experienced and less legally knowledgeable lay judges.
21
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III. TESTING THE IMPACT OF A JURY OR LAY JUDGE SYSTEM 
 

Taking a theoretical perspective, then, we predict that lay adjudicators will arrive at 

verdicts that are distinctive from those of professional judges in individual cases. We also 

expect that a jury or lay judge element in a legal system will produce salutary effects on 

public education and public support for the legal system. Testing whether jury systems and 

lay assessor systems actually achieve these purposes, though, is quite complicated. 

Scholars have adopted a number of different research approaches to studying judge and 

jury decision making.  Some scholars take an archival approach by studying patterns of 

decisions made by the two types of fact finders, and this can be quite informative. For 

example, in France during the Vichy regime, France’s all-citizen jury system was transformed 

into a mixed court of professional and lay judges. Conviction rates increased following the 

change to a mixed court.22  We need to be cautious, though, about concluding on the basis of 

these data alone that juries are more lenient than mixed courts with professional judges. Other 

factors, including changes over time in legal doctrines or legal procedures and other changes 

in the litigation landscape can lead to differences in case outcomes.  Shifts in litigation 

strategies, and in decisions to proceed to trial or to settle a case, can change the composition 

of the cases heard by professional and lay judges and complicate the making of inferences 

about any differences that are found. A change in the decision maker – judge or jury – 

constitutes just one of multiple factors that might explain case outcomes. It seems especially 

likely that attorneys will adopt different approaches to cases they wish to take to trial when 

the decision maker is a jury versus a judge. They may share some of the expectations that 

theorists have about differential fact finding by the two types of decision makers. During the 

trial, attorneys might present different evidence or assert distinctive arguments, again relying 

on their presumptions about how professional and lay judges will react. In short, case 

selection is critical. The trials that judges and juries hear could be very different.   

 

 

IV. EMPIRICAL TESTS OF PROFESSIONAL JUDGE AND LAY JURY DECISION 

MAKING 
 

Comparing decisions reached by judges and juries, or professional judges and mixed 
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tribunals, may not give us a clear picture of how the lay fact finder influences the outcome. 

One alternative approach to determining the jury’s unique contributions to the legal system is 

to compare the actual verdicts of juries with the views of the professional judges who preside 

over their cases. We know that in a jury trial, the presiding judge is present in the courtroom. 

This is something that approximates a scientific control. In addition, the judge’s perspective 

on the case is worthwhile. It allows us to compare the untutored judgment of the lay decision 

maker with the experienced approach of the professional judge. And, of course, the judge is 

the most likely alternative decision maker to the jury.  

One informative line of jury research compares outcomes in jury trials with the 

hypothetical verdicts and other judgments of the professional judge presiding over the trial. A 

substantial number of research projects have taken just this approach.
23

 

A classic study of the American jury, by Harry Kalven, Jr. and Hans Zeisel, adopted this 

research angle.
24

 They sent questionnaires to thousands of American judges, asking them to 

describe the details of the jury trials over which they presided, and to indicate how they 

would have decided each jury trial had it been a bench trial. Kalven and Zeisel analyzed the 

hypothetical decisions of the judges to the actual decisions of the juries to determine rates of 

agreement between judges and juries. The results were fascinating.  In criminal cases, judge 

and jury agreed on conviction for the defendant 64 percent of the time. In 14 percent of cases, 

they agreed on an acquittal for the defendant. Hence, the overall agreement on verdict was 78 

percent. The remaining 22 percent of cases in which the judge disagreed with the jury verdict 

revealed a striking difference. In 19 percent of trials, the jury acquitted but the judge would 

have convicted.  In 3 percent of trials, the judge would have acquitted but the jury convicted. 

This innovative study was the first to suggest that judge and jury overlap is likely substantial. 

But, importantly, when juries disagree with judicial inclinations, juries are likely to favor the 

defense.  

This basic finding has now been replicated multiple times.
25

 Replication studies built on 
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the edifice created by the Kalven and Zeisel project, taking advantage of methodological and 

statistical developments. The Kalven and Zeisel project was limited to judges, whereas other 

researchers have surveyed both judges and juries (and, in some cases, attorneys), providing 

opportunities to compare judge and jury assessments of defendants and trial evidence as well 

as verdict preferences.  Obtaining multiple jurors’ responses to the same cases also offers 

insight into the range of individual responses and how they are combined into group 

judgments.  

In one research project I conducted with collaborators from the National Center for State 

Courts, we gave questionnaires to judges, jurors, and attorneys in close to 400 felony cases 

from four jurisdictions in the USA.
26

 The questionnaires asked jurors for their individual 

verdict preferences at the start and end of deliberations, and asked judges for the verdict they 

would have reached had they been deciding the case alone. In addition, questionnaires for 

both judges and jurors contained many of the same items, such as questions about the 

perceived strength of the evidence, ratings of the defendant and victim, and views about the 

complexity of the evidence and the law.  Both judges and jurors rated the strength of the 

prosecution’s case and the defendant’s case on a 7-point scale that ranged from a low of 1 to a 

high of 7. That allowed us to compare how the overall strength of the case overlapped or 

differed for individual jurors and for judges, and how those views were related to the actual 

jury verdict or the hypothetical judge verdict in the case.   

Not surprisingly, the judge’s hypothetical verdict is closely associated with the judge’s 

views about the strength of the evidence in the case. When judges evaluate the case as a weak 

one, judges mostly acquit the defendant. Likewise, in cases with strong evidence, judges tend 

to convict the defendant. A very similar pattern is found with juries. What is perhaps more 

surprising is that judges’ and juries’ evaluations of the case – and their resulting verdicts – are 

also strongly correlated. The judge’s view of the evidence strength is also a strong predictor 

of the jury’s verdict in the case.  

However, the two types of fact finders tend to diverge in the cases that are evaluated as 

in the mid-range of strength. Here, the judge is more likely to convict the defendant than the 

jury. Compared to juries, judges are willing to convict in cases seen as less favorable to the 

prosecution. In fact, even when juries perceive the evidence as mostly favorable to the 

defense, judges are willing to convict over half the time.  Thus, although there is considerable 

overlap in judge and jury assessments, juries seem to demand more evidence to convict than 
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do judges. In short, juries appear to adopt a more generous view of the concept of reasonable 

doubt.
27

  To estimate how much a difference having a judge or a jury makes on the verdict, 

we undertook statistical analyses to control for a number of other important factors, including 

case characteristics and juror characteristics. The analyses discovered that the marginal effect 

of a judge as decision maker compared to a jury as a decision maker is approximately a 12% 

increase in the likelihood of conviction.28  

Studies of new systems of lay participation in East Asian countries provide an exciting 

opportunity to add to the body of research on professional and lay adjudication. In Japan, the 

introduction of the mixed tribunal Saiban-in seido added lay members to the decision making 

body. The criminal defense bar anticipated the possibility that including lay members to the 

tribunal might shift what they considered to be the strong prosecution proneness of the 

professional judiciary.
29

 However, only a handful of acquittals have resulted and no change in 

the extraordinarily high 99% conviction rate has been observed.
30

  As with the comparison of 

judge and jury verdicts in the US, where case selection is an important variable that 

complicates direct comparisons of conviction rates, whether or not the Saiban-in are deciding 

the same universe of cases as professional judges once did is open to debate. Prosecutors 

have been extraordinarily cautious, bringing only strong cases to the Saiban-in.
31

 

The Korean advisory jury reform offers a stronger test of the difference between judge 

and lay decision making on verdicts. Here, we can be confident that both judge and lay 

decision makers are deciding the same set of cases. As Han and Park report, Korean judges 

agree with the advisory jury in a very substantial 91% of the criminal trials with jury 

participation.
32

 In the infrequent cases in which they disagree, the disagreement is quite 

asymmetrical. In 50 of the 54 cases in which the judges disagreed with the jury’s advisory 

verdict, the juries advised an acquittal but the judges convicted the defendants. The judges 

overrode the jury’s advisory verdict of conviction with an acquittal in just 4 of the 

inconsistent cases.
33
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V. COMMON SENSE JUSTICE OF THE JURY 
 

There is a recurring joke about juries that helps to illustrate the circumstances under 

which judge and jury verdicts might differ. The jury considers the justice of the situation, but 

it is “common sense” justice rather than the formal legal system’s application of justice. 

Consider the following joke about a Tennessee jury that heard evidence in a criminal trial 

about the defendant’s theft of a mule: 

As the proof developed in the trial, the evidence was rather overwhelming that 

the man in fact did steal the mule. But the proof also showed that the 

defendant was basically an honorable and decent fellow who was really down 

on his luck and desperately needed the mule to help him on his family farm. 

After deliberating, the jury returned and the foreman announced the verdict: 

“Not guilty, but he has to give back the mule.” The wise and learned judge 

said, “ladies and gentlemen of the jury, I must reject your verdict. It is an 

inconsistent verdict, and I must request that you resume your deliberations and 

return a consistent verdict.” The jurors looked at one another and then filed 

back into the jury room. Five minutes later they returned. “Have you reached 

another verdict?” inquired the judge. “Yes, we have, Your Honor,” reported the 

foreman. “Not guilty and he can keep that mule!”
34

 

 

Like the mule thief’s humorous case, in some circumstances the strict application of 

legal rules might not lead to the appropriate result. Sometimes, circumstances arise that 

lawmakers did not anticipate, or there are contextual factors that make a conviction an 

undesirable outcome. Judges are bound to follow the law, wherever it leads, but juries can 

apply a dose of common sense as they interpret the evidence and apply the law. In common 

law jurisdictions, juries need not explain their verdicts in most criminal cases. Therefore, if 

juries apply common sense in a way that deviates from the strict legal requirements, it may 

remain subterranean. That is not likely to be possible in a mixed court where professional 

judges will presumably insist on strictly applying the law. 

Jury research has explored the extent to which jurors incorporate common sense into 
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their legal judgments.
35

 In a number of ways, the jury (or a group of lay judges on a mixed 

court) constitutes an ideal body for the injection of community sentiment.  Communities are 

heterogeneous, differing along many dimensions such as gender, race, ethnicity, religion, and 

income. If the selection system succeeds in drawing broadly from these multiple subgroups in 

a community, the deliberation allows for the exchange of diverse perspectives on the case. In 

this way, the community’s ideas about what is fair and just in a case is injected into the 

process of jury and lay judge decision making.  

Theoretical and empirical work on the story model of juror decision making suggests 

that jurors develop a narrative account, or a story, of the case.
36

 Jurors process evidence 

presented during the trial, arranging it into a coherent story about what happened. Jurors draw 

on their own world knowledge, previous experiences, preconceptions, and beliefs to construct 

the story. They are also inclined to fill in gaps and resolve conflicts in ways that are 

consistent with the overall story. At the end of the trial, jurors match the available verdict 

options (guilty, not guilty, guilty of a lesser offense) to the story they have developed.   

Because jurors draw on their own experiences and beliefs as they construct the narrative story 

of the case, this provides a vehicle for community standards and expectations to be 

incorporated into verdicts. An interesting question is whether judges also approach legal fact 

finding with a story model approach. If they do, judges’ world knowledge, experiences, and 

attitudes are likely to differ from those of jurors. Hence, we would expect at times that judge 

and jury narratives would differ.  

Both judges and jurors may be biased by evidence and extra-legal factors in criminal 

trials. There is a widespread presumption that juries are more susceptible to bias than 

professionally trained judges. Perhaps judges’ extensive training and experience do help to 

counteract common forms of bias. As we suggested earlier, it could create bias too. As 

experienced fact finders, judges might become jaded over time, or may jump quickly to 

conclusions in a current case based on familiar patterns. We know that political scientists 

studying appeals court outcomes have found differences in selected case outcomes for 

Republican versus Democratic judges.
37

 Researchers who have studied judicial decision 

making have found judges are prone to some of the same influences that affect lay 

                                                 
35
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adjudicators. For example, both judges and jurors are influenced by a defendant's criminal 

record information, even when they are explicitly told to disregard it.
38

 Judges and jurors both 

show the common human tendency called the hindsight bias, in which the outcome of an 

action influences how the person perceives that action.
39

  

In sum, both judges and jurors are undoubtedly influenced by their backgrounds, life 

experiences, beliefs, and attitudes as they engage in legal fact finding. Both are affected by 

some extra-legal factors. Although commonalities of background and perspective may lead 

judge and jury to overlap in many cases, jurors bring a common sense justice approach into 

the law which at times may diverge from a judicial approach.  

 

 

VI. PUNISHMENT DIFFERENCES 
 

Another important question is whether judges and juries prefer different criminal 

punishment. The judge-jury verdict agreement studies in criminal trials suggest that there is 

substantial overlap in the factors considered and decisions reached by judges and juries, but 

when they disagree, lay persons tend to be somewhat more lenient. Although in other 

countries it is not uncommon for professional and lay judges to decide on both guilt and 

sentence collaboratively in mixed courts, jury sentencing in the United States is mostly 

limited to the capital punishment context.
40

 In the handful of U.S. jurisdictions with felony 

jury sentencing, prosecutors have used the fear of punitive juries to encourage plea 

bargaining with felony defendants.
41
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Looking more directly at the studies of capital decision making in the United States, 

there is some evidence pointing to the likelihood that a jury capital sentencing regime may be 

more favorable to defendants than a judge or hybrid approach. For example, consider judicial 

overrides of life recommendations when the state permits it. Michael Radelet’s examination 

of judicial overrides in the small number of states that allow judges to overturn jury 

determinations of life or death sentences show that the bulk of the overrides are judicial 

impositions of the death penalty after jury recommendations of life imprisonment.
42

  In 

Florida, the jury makes an advisory recommendation to the judge, who has the final say. 

Florida judges have overridden jury recommendations for life and imposed death 166 times; 

they have imposed life when the jury recommended death 91 times.
43

 In Alabama, judges 

have overridden 98 jury decisions favoring life but only 9 jury recommendations of death.
44

  

In a current research project, my Cornell Law School colleagues and I are using the 

change over time in the state of Delaware’s death penalty procedure to examine what 

difference a jury makes in capital punishment.
45

 Our project examines time patterns from 

1977 to 2007, a thirty year period of capital punishment. In Delaware, starting in 1977, juries 

decided whether a capital defendant should be sentenced to death or life in prison. They had 

to be unanimous to recommend a death sentence. Very few death sentences occurred during 

this period. However, after a notorious capital trial in 1991, in which the jury could not agree 

unanimously on death sentences for four defendants who were convicted of murdering two 

armored truck guards, the legislature changed the procedure. In the revised procedure, juries 

made only an advisory recommendation to the judge, who made the binding decision. This 

hybrid approach bears some similarity to Korea’s current advisory jury system. Finally, in 

2002, the US Supreme Court decided an important case that reasserted the role of the jury in 

capital trials.
46

 This required an additional change in Delaware’s procedure. To preserve the 

jury’s role in determining whether the case was eligible for a death sentence, the Delaware 

capital jury was required to determine, unanimously and beyond a reasonable doubt, the 

existence of at least one statutory aggravating factor. Once the jury finds at least one statutory 
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aggravating factor, the jury provides an advisory recommendation and the judge makes the 

binding decision. 

The Delaware experience allows us to take advantage of naturally occurring variation to 

observe the difference it makes to have a judge or a jury as the final sentencer.  The 

comparison is striking. Until the shift to greater judge involvement in sentencing in 1991, 

Delaware’s death sentence rate did not differ much from those of other states.  However, once 

judges became the key decision makers in capital punishment, Delaware’s rate became high 

and volatile through 2002.  In 2002, following the key Supreme Court decision, Delaware’s 

rate declined. Even so, if we compare the death sentencing rate under judge and jury regimes, 

there is a significant difference. Replacing the jury with a judge made a substantial and 

significant difference in increasing the likelihood of a death sentence. 

These punishment patterns reinforce the conclusions of the judge-jury agreement studies 

that lay decision makers – at least in the US -- tend to be more lenient than professionally 

trained judges. Of course, even if jury sentencing is more likely to be favorable to defendants 

in many capital cases, there are other cases – cases with highly unpopular defendants, or 

those involving mental illness or mental retardation defenses - in which judicial 

determinations might be more favorable to defendants.  

In the future, as more data accumulate, it will be interesting to observe whether lay 

participation changes punishment choices in the Japanese, Korean, and Taiwanese systems. One 

distinctive feature of the Japanese system is that each Saiban-in panel reviews a chart of previous 

sentences before they reach a decision in the current case. The chart review may reduce the 

likelihood of change over time.   

Nonetheless, Mari Hirayama observes that the sentencing in cases of sexual assault under 

the Saiban-in regime appears to have shifted toward greater severity.47 Whether the increased 

severity is due to the participation of lay Saiban-in is open to debate. There are more women on 

the Saiban-in panels than on panels consisting of professional judges only. A substantial body of 

research confirms that men and women tend to take different perspectives in trials of sexual 

assault, with women finding victims more credible and believable.48 This gender difference in the 

composition of the fact finding body might help to explain an observation of greater severity of 

punishment. But another legal change occurred about half a year prior to the introduction of 
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Saiban-in seido – victim participation in trials.49 Victims are now entitled to participate in the 

criminal trial, question witnesses, and provide statements about the impact the crime has had on 

them. Any increased severity in sentencing might well be due to the enhanced role of crime 

victims.  

 

 

VII. LEGITIMACY 
 

One strong motivation for introducing new lay adjudication systems is to produce 

change at the societal level. Low regard and negative public views of the judiciary and the 

legal system have stimulated activists in many countries to call for the inclusion of lay fact 

finders.  Citizen participation in legal decision making is said to improve public 

understanding of law and legal procedure, greater support for verdicts, and enhance 

legitimacy of the judiciary and the legal system.
50

 Democracy is also thought to be 

strengthened. As citizens engage directly in one civic activity, they may be more likely to 

engage in others.
51

  

We noted earlier that it was challenging as a scientific matter to determine the 

differences between lay judges’ and professional judges’ fact finding.  The scientific 

challenge of determining whether lay participation has broader societal-level effects is even 

more substantial. A host of variables contribute to views and perceptions of a nation’s legal 

system. In existing systems of lay adjudication, such as the common law jury system or the 

mixed courts of Germany, the systems have been in place for centuries and it may be 

impossible to tease apart the distinctive effects of the jury or the lay judges. Even in countries 

with new systems where it should be easier to identify potential effects, other new programs 

and new laws may be introduced and complicate the determination of causality. We saw this 

in Japan, where a new law expanding victim participation was introduced shortly before 

Saiban-in seido.  

As a starting point in our inquiry, it is useful to assess how individuals who participate 

directly as jurors or lay assessors respond to the experience. Post-trial surveys of those who 
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have served in juries in the US regularly show very positive assessments of their jury service; 

what is more, jurors report that they have more favorable attitudes toward the courts and the 

jury system as a result of their service.
52

  In one large study of over 8,000 US jurors from 16 

federal and state courts, 63% said that their view of jury service was more favorable after 

serving.
53

  Other studies find that jurors are more apt to say that they see the courts as fair, 

assessing the justice and equity of the legal system more favorably.
54

 Public opinion about the 

jury also tends to be quite favorable. In countries with long-standing jury systems, surveys 

reveal that the jury is evaluated highly, even though on occasion the public concludes that an 

individual high profile jury trial is wrongly decided.
55

 Nations with new jury systems show 

greater volatility in public support, and favorability toward the jury can be driven down by a 

single high profile jury verdict with which the public disagrees.
56

 

A fascinating project has explored whether and how citizen participation in legal fact 

finding promotes other forms of civic engagement. The Jury and Democracy Project was 

developed to expand insights from a line of theory and research on deliberative democracy.
57

 

The essential idea behind deliberative democracy is that citizen involvement in face-to-face 

debates over political issues offers a useful vehicle for encouraging meaningful civic 

engagement. The relationship to jury service is obvious. The Jury and Democracy Project 

researchers have done several research projects to study the links between jury service and 

other forms of civic engagement, most notably voting.
58

 

In an initial study, researchers analyzed the statistical relationship between voting and 

jury service. They compared pre- and post-jury service voting of approximately 800 jurors 

who served in criminal cases in Thurston County, Washington. Jurors who deliberated on a 

jury and reached a verdict in criminal cases voted more frequently than would have been 

expected given their previous voting records.
59

  

In subsequent work, the project was expanded to seven additional counties and 
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thousands of jurors who served across the US.
60

 The combined data set of all eight counties 

included over 13,000 jurors. This substantial and diverse sample allowed the researchers to 

attempt to replicate the basic finding and to explore the effects of different types of jury 

experiences.  

Jurors with a low record of prior voting showed a statistically significant effect from 

their experience serving on a criminal jury that deliberated, whether the jury was able to 

reach a verdict in the case or not. These individuals had been only minimally engaged prior to 

their jury service, and jury duty boosted their likelihood of voting. Jurors who regularly voted 

before their jury service were not influenced; they continued to vote regularly after jury 

service, and no boost was found. Finally, the voting effect was found in criminal cases but not 

in civil trials.
61

  Thus, the research confirms that a meaningful deliberative experience as a 

legal fact finder can boost other forms of civic engagement and political participation. The 

data we have so far suggest that the civic engagement effect depends on the type of jury 

experience and an individual’s prior level of political activity. 

Although to date there are no comparable studies of lay adjudication and other forms of 

civic engagement in other countries, Hiroshi Fukurai’s important work on the Japanese grand 

jury system reveals some striking effects for citizen participation in this form of lay 

adjudication.
62

 Fukurai discovered that Japanese citizens who were members of the grand 

jury evaluating the non-indictment decisions of prosecutors increased their positivity toward 

the Japanese legal system. This suggests that the experience of direct engagement with other 

grand jurors about this legal determination is a positive one for those who are involved, and it 

works to help legitimize the legal system in Japan. Ivković also found that lay members of 

Croatian mixed tribunals reported very positive views of the institution.
63

  

Although work on societal level effects is not as frequent as work on fact finding 

differences, new projects that specifically address these potential effects in the recently 

introduced systems in East Asia offer great promise from both scientific and practical 

perspectives. There are some suggestive results, although it is early. In both Korea and Japan, 

lay judges and jurors report being very positive about their experiences. In Korea, 63% of 
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jurors who were surveyed by the court reported more positive feelings after jury service; just 

2% said they felt more negatively.
64

 Similarly, in Japan, 94% of the lay judges reported that 

their service was a “good experience.” Japan’s lay judges are often active participants at trial, 

questioning witnesses directly. Many lay judges participate in the regular press conferences 

that follow the trials.
65

 The Japanese public also seems to have attended more to Saiban-in 

trials. A 2011 survey undertaken by the Supreme Court of Japan discovered that trials and the 

justice system have become more familiar (increasing from 9% to 68%); trial processes and 

content are more comprehensible (6% to 45%). Judgments of trial outcomes, though, remain 

unchanged, with their fairness rated positively 46% before and 47% after the introduction of 

Saiban-in seido.
66

  

 

 

VIII. CONCLUSION 
 

This article has attempted to summarize what we currently know about the differences 

that lay adjudication brings to a legal system. Some of the efforts to introduce new systems of 

citizen participation in the legal systems of Asian countries are motivated by ideas about what 

lay voices might contribute to case deliberations and case outcomes.  I tried to highlight what 

empirical research suggests about the differences between lay and legally trained judges. 

Research that compares judge and jury decisions finds that in many cases, having a jury or 

mixed tribunal decide the case instead of a professionally trained judge might not make much 

difference in the case outcome. The evidence indicates that juries are generally competent 

fact finders, and their verdicts overlap substantially with those that a professional judge 

would reach. Instances in which the two fact finders disagree, however, show a consistent 

pattern. Jurors appear to require more evidence to convict a defendant, and as a result, the 

jury verdict is more likely to favor the defendant. Jurors and professional judges have 

divergent backgrounds, education, and experiences, all of which lead them to evaluate the 

case somewhat differently. The jury’s experiences are likely to reflect to a greater degree the 

common sense justice of the community. Finally, there are tantalizing new findings about the 

legitimizing influences of the presence of a jury in a legal system, and the ways in which jury 

service itself helps to promote political engagement, suggesting its value as a democratizing 
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influence too.   

This is a remarkable moment that offers new opportunities to expand our understanding 

of citizen participation. The introduction and expansion of new systems of lay participation – 

like the new jury system of Korea, Saiban-in seido in Japan, and the lay observer system 

proposed for Taiwan - offer unparalleled opportunities to do scientific tests of the effects of 

lay adjudication. Careful survey research studies can track general social and political support 

for government, the rule of law, and the legal system before and after the introduction of a 

jury system. Claims that jury service promotes civic engagement can be tested on populations 

that are newly introduced to the opportunity to participate directly in legal decision making. 

The work on new lay participation systems will be challenging, of course, but it is a truly 

wonderful opportunity to understand how this form of democratic participation can best 

support the interests of justice. All of this work will enable us to better answer the question in 

the title of this piece: What difference does a jury make?  
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