
23. MARRIAGE AS CONTRACT FAMILY LAW 

 

Marriage is a long-term contract between two people; divorce can be viewed as a breach of the 

marriage contract.  

Economics analysis as a descriptive theory of law is relatively weak in explaining family law.  

  



A. Marital Relations 

1. Marriage is like a partnership, and like any partnership the potential for conflict is high.  

    The marital market reduces conflict: 

   a. Search 

  b. Emotional bond with less self-interest 

2. With some exceptions, the law does not enter into the marital relationship.  

a. A spouse cannot sue the other for being a spendthrift, not doing chores  

b. Couple presumed to resolve differences more effectively than courts.  

 

This hands-off attitude changes when the marriage is dissolved. In the absence of a prenuptial 

contract, court determines the allocation of property, children, & income. 



 

 

B. Why Spousal Support 

1. Most common when one spouse has specialized in household production  

2. Having children is an important reason for marriage. But those women who have forgone 

market employment face great risk when a marriage is dissolved.  

3. The risk-averse party is insured so optimal amount of risk is undertaken. 

4. But moral hazard 

 

  



Grounds for divorce 

In the US no fault just irreconcilable differences 

Previously, it was akin to breach of contract and oneside or the other was at fault. 

That is still the rule in England 

The woman who sued for divorce because her husband insisted she dress in a 

Klingon costume and speak to him in Klingon.  

The man who declared that his wife had maliciously and repeatedly served him 

his least favorite dish, tuna casserole. 



 The woman who said her husband had not spoken to her for 15 years, 

communicating only by Post-it note. 

 

 

“The respondent insisted that his pet tarantula, Timmy, slept in a glass case 

next to the matrimonial bed,” even though his wife requested “that Timmy 

sleep elsewhere.” 

 



C. Prenuptial (Ante-nuptial) Contracts 

 

The court provides default rules regarding spousal support and property division.  

Couples have the alternative to write their own prenuptial contract.  

Must be written 

Not done at the last minute 

With notification that each side should have legal advice 

  



BARRY BONDS SCORES AT THE CALIFORNIA SUPREME COURT 

Barry Bonds and Susann “Sun” Bonds met in August 1987. 

Barry was a major league baseball player making $100,000 per year. Sun was unemployed.  

They became engaged in November 1987.  

In December, Barry told Sun that they would have to sign a prenuptial agreement. Sun agreed.  

The day before the wedding in February 1988, Barry’s attorneys presented Sun and Barry the 

proposed agreement. Sun was advised to seek independent counsel. She declined. Sun signed 

the agreement and the couple married. 

When Barry filed for legal separation in 1994, Sun challenged the validity of the prenuptial 

agreement.  

 



D. Ben Affleck gave Jennifer Lopez a 6.1-carat diamond engagement ring. The marriage was 

called off; should Jennifer return the ring? 



 Suppose person ending the engagement is labeled the breaching party, and courts award the 
ring to the other person. This creates wrong incentives.  

1. A subtler rule would award the ring to the person who was better behaved during the 

engagement. This would be akin to a comparative negligence rule.  But characteristics 

usually known by then. 

2. Put parties in the same position as pre-breach. As if contract never made. 

3. Ask who would end up with the ring if transaction costs were low. If the ring were the 

man’s family heirloom, the ring would be more valued by the man.  

5. Law and etiquette regarding the return of rings has changed over the last 100 years.  

 

 

 



E. Polygamy 

  



Who owns the eggs and who owns the baby 

 

WHO ARE THE PARENTS? 

In re Baby M, 109 N.J. 396 .2D 1227 (1988) involved a sperm-donating father and a surrogate (but 

natural) mother who refused to give up the baby when it was born, as required by the contract. 

The woman had been hired for $10,000.  

Should the contract be upheld?  

  



 

One-sided contracts create more risk for people hiring surrogate because of potential by moral 

hazard by surrogate mother.  

 

Essentially, if baby is “defective,” surrogate will uphold contract; if baby is not defective, then 

surrogate may keep the baby. 

  



  



WHO ARE THE PARENTS? 

Robert and Denise went to a fertility clinic where they had Robert’s sperm fertilize donor eggs, some of which 

were then implanted in Denise’s uterus. Their daughter Madeline was born in February 2001.  

 

Susan, a single person, went to the same clinic. She wanted an anonymously donated ovum fertilized by an 

anonymously donated sperm to be implanted in her uterus. Her son Daniel was also born in February 2001. 

 

 Unfortunately, the ovum implanted in Susan had been mistakenly fertilized by Robert’s sperm.  

Robert and his wife did not want the embryos fertilized by Robert’s sperm to go to anyone else.  

When Robert found out, he and his wife Denise went to court so that could have custody of Daniel.  

 

Because of fertility clinic mistake, neither side got what they contracted for. Who should have custody? 

 

 
  



In 2013 Sofia Vergara and her fiance at the time used in vitro fertilization with the intention to find a 

surrogate/ They signed a form stating that any embryo created through the process could be 

brought to term only with both parties consent. The form did not say what would happen if the 

parites separated,which California law requires.  He wants to raise the babies to full term and 

claims the agreement is invalid. Sofia does not want this to happen. What should the ruling be.  



WHO OWNS THE EMBRYOS? 

If a couple divorces, who owns the rights to the frozen fertilized embryos?  

The former wife wanted the frozen embryos to become a mother.  

The former husband did not want to be the father.  

The woman had eggs fertilized in vitro before she was treated for cancer. 

  



 
Egg donors and gestational carriers are now almost always different to reduce legal and emotional 

issues. 

 

Demand for human ova has been growing in recent years, fueled by infertility treatments and increased 

investment in stem cell research. Young women at top colleges and universities, long a prized source of 

eggs, are now being recruited not just through advertising in student newspapers but on Web sites like 

Facebook and Craigslist, even on highway billboards. 

  



  



  

  



 

  



An article in The Hastings Center Report, a leading bioethics journal, found that the compensation being touted in ads 
aimed at young women often exceeded industry guidelines.  

In the study, Dr. Aaron Levine, an assistant professor of public policy at the Georgia Institute of Technology, examined 

more than 100 egg donation ads from 63 college newspapers. He found that a quarter of them offered compensation 

exceeding the $10,000 maximum cited in voluntary guidelines issued by the American Society for Reproductive Medicine, 
a professional association. 

The guidelines state that payments of $5,000 or more above and beyond medical and related expenses “require 

justification” and that payments above $10,000 “are not appropriate.” Ads in newspapers at Harvard, Princeton and Yale 

promised $35,000 for donors, Dr. Levine found, while an ad placed on behalf of an anonymous couple in The Brown Daily 
Herald offered $50,000 for “an extraordinary egg donor.” 

“The concern is that some young women may choose to donate against their own best interests,” Dr. Levine said. “They’ll 
look at the money on offer and will overlook some of the risks.”  

 

In addition to limiting compensation, the society’s guidelines forbid paying additional fees to egg donors for specific traits. 

But the study found that every 100-point difference in a university’s average SAT scores was correlated with an increase 

of more than $2,000 in the fees advertised for potential egg donors in the campus newspaper



 


